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Recently, I was surprised to learn that Minnesota was 
the worst in America. The progressive North Star State 
—known for its strong economy, its people, world-class 
healthcare, affordability, and home to some of the top 
Fortune 500 companies in the country—reported the 
largest disparity in the graduation rate from our public 
high schools based on race and socioeconomic status. 

I was surprised, because being the worst in America didn’t 
correspond with my perception of Minnesota. I grew up 
listening to A Prairie Home Companion every Saturday night 
at 5 p.m. on Minnesota Public Radio. And every week, I 
was assured at the close of Garrison Keillor’s monologue 
that in Minnesota “all the women are strong, all the men 
are good looking, and all the children are above average.”

Today, with the worst achievement gaps in the country, we 
have to address the fact that not all children in Minnesota 
are above average. 

Minnesota’s achievement gap isn’t new. It has been a 
persistent, multigenerational problem.

At the April 22, 2021, Lunch and Learn, the MDLA learned 
about a new option to respond to this old problem from 
Justice Alan Page and the President of the Federal Reserve 
Bank of Minneapolis, Neel Kashkari. Together, they are 
working on the Page Amendment to the education clause 
of the Minnesota State Constitution. 

The Page Amendment was interesting to me because my 
first involvement with the MDLA was almost ten years 
ago on our Diversity Committee. As a new committee, 
part of our mandate was to work on diversifying our 
membership. Ten years later, the MDLA’s Diversity 
Committee is actively working to find short-term solutions 
to diversify our membership. What we have learned is 
that the short-term solution is a long-term fix. Diversifying 
our membership goes hand in hand with diversifying 
the Minnesota Bar. A diverse Minnesota Bar comes from 
diverse law school student bodies. Diverse Minnesota 
law students come from diverse undergraduate student 
bodies. And those start with us fixing the achievement gap 
in our public high school graduation rate. 

I am still reading and learning about Minnesota’s 
achievement gap and the Page Amendment—the 
information from both the supporters and the detractors. 
The one thing that I think both sides agree on is that 
Minnesota’s achievement gap has been an ongoing 
problem that we haven’t been able to fix. 

Minnesota’s current education clause, written in 1857, 
states that it is the state government’s duty to establish an 
“adequate” and “uniform” system for public schools. The 
current education clause reads:

“The stability of a republican form of government 
depending mainly upon the intelligence of the people, 
it is the duty of the legislature to establish a general and 
uniform system of public schools. The legislature shall 
make such provisions by taxation or otherwise as will 
secure a thorough and efficient system of public schools 
throughout the state.”

The updated education clause would read: 

“All children have a fundamental right to a quality 
public education that fully prepares them with the skills 
necessary for participation in the economy, our democracy, 
and society, as measured against uniform achievement 
standards set forth by the state. It is a paramount duty of 
the state to ensure quality public schools that fulfill this 
fundamental right.”

The Minnesota Department of Education’s 2019 report, The 
State of our Students, outlines the achievement gaps that 
we have. From my own research, it looks like Minnesota 
would join three other states that have already passed 
constitutional amendments. All three states have better 
results than Minnesota does now. 

There is no reason to wait for a more convenient time 
to apply all of the options that we have at our disposal 
to fix this problem. The country’s white-hot focus on 
Minnesota’s race and socioeconomic issues has already 
begun to fade. Now is the time to update Minnesota’s 1857 
education clause. 

Matt Thibodeau
Thibodeau, JohNsoN & FeriaNcek, PLLP

THE PRESIDENT’S COLUMN

President’s Column continued on page 5
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Members wishing to receive copies of articles from past 
issues of Minnesota Defense should forward a check made 
payable to the Minnesota Defense Lawyers Association in 
the amount of $5 for postage and handling. In addition to 
the articles listed below, articles dating back to Fall ‘82 are 
available. Direct orders and inquiries to the MDLA office, 
1000 Westgate Drive, Suite 252, St. Paul, MN 55114.

ARTICLES FROM PAST ISSUES JOIN A COMMITTEE
MDLA committees provide great opportunities for learning 
and discussion of issues and topics of concern with other 
members in similar practices. Activity in committees can vary 
from planning CLE programs, to working on legislation, to 
informal gatherings that discuss updated practice information 
or changes in the law. Serving on a committee is one of the 
best ways to become actively involved in the organization and 
increase the value of your membership. 

If you would like to join a committee’s distribution list, please 
update your member profile on mdla.org specifying the 
appropriate committee under the “Practice Type” section. 
You will be automatically added to the distribution list.

To learn more about an MDLA committee, please visit www.
mdla.org. Meeting times and dates for each committee are 
listed online.

Committees available include:

• Amicus Curiae
• Construction Law
• Diversity
• Editorial
• Employment Law
• Events Committee
• Governmental Liability
• Insurance Law
• Law Improvement
• Law Practice 

Management
• Long Term Care

• Membership 
Development

• Medical Liability and 
Health Care

• New Defense Lawyers
• Motor Vehicle Accident
• Products Liability
• Retail and Hospitality
• Technology
• Workers’ Compensation
• Women in the Law

Spring 2021 
Cryptocurrency: Do Property Policies Cover Its Value if Lost or 
Stolen? 
Stephen M. Warner and Mark S. Brown
Collateral Estoppel After Quasi-Judicial Determinations: Another 
Tool in the Defense Toolkits 
Tim A. Sullivan and Adam J. Frudden
What to Think? Investigating and Defending a Mild Traumatic 
Brain Injury 
Rylee Retzer-Busselman and Elizabeth Roff
 
Winter 2021
Not for Your Well-Being: The Problems with Hedonic Damages 
“Experts” 
 Bradley R. Prowant
COVID-19 Crisis Affecting Long-Term Care and Health Care 
Providers 
 Megan McDonald, Vicki Hruby, Pat Skoglund
Warren v. Dinter: Physician-Patient Relationship Is Unnecessary to 
Establish Duty in Malpractice Claims against Medical Providers 
 Ryan Paukert           
 
Fall 2020
Qualified Immunity: Past and (Uncertain?) Future 
 Andrew Wolf and Timothy Sullivan
Recent Developments at the Intersection of Minn. Stat. § 541.051 and 
Products Liability Actions 
 Louise A. Behrendt
Staying Power: What Keeps Women Practicing Law? 
 Lauren Nuffort, Kelly Sofio, and Elizabeth Sorenson Brotten           
 
Summer 2020
COVID-19 in the Workplace — An Occupational Disease 
 Amy M. Byrne
The Rise of Modular Construction: Common Legal Issues 
 Janet G. Stellpflug, John F. Thomas and Eric H. Chadwick
Why Women Want: An Analysis of Addiction in Females 
 Jessie Sogge
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UPDATES FROM MDLA’S DIVERSITY COMMITTEE

President’s Column continued from page 3

MDLA DIVERSITY CLERKSHIP PROGRAM: 

The MDLA Diversity Committee was pleased to continue 
the second year of the MDLA Diversity Clerkship Program. 
After introducing the program in 2020, the Diversity 
committee received positive feedback from MDLA firms 
and the local Minnesota law schools. This year, the Diversity 
Committee received responses and applications from 
students from the University of Minnesota and St. Thomas 
University. After receiving only 5 student applicants in 
2020, the Diversity Committee received 12 total candidates 
in 2021. The Diversity Clerkship Program is an essential 
program for the Diversity Committee and we look forward 
to growing this program in 2022. 

LUNCH & LEARN SERIES: 

During the first half of 2021, the Diversity Committee also 
hosted a series of Diversity Lunch & Learns. With over 60 
attendees at each event, the topics included: The Education 
Amendment with Justice Alan Page and Neel Kashkari; 
Nellie Francie and the Women’s Suffrage Campaign of 
1919 with speaker Dr. Bill Green; and the History and 
Development of Tribal Governments and American 
Indian Families with speaker Jessica Ryan. The Diversity 
Committee is proud to continue its Lunch and Learn series 
this fall!

AFFINITY BAR MEMBERSHIP UPDATE: 

The MDLA Board of Directors recently approved the 
Diversity Committee’s proposal to allow reduced 
fees ($150.00) to attorneys who belong to affinity bar 
organizations. The reduced fee plan applies to attorneys 
during their first year of MDLA membership. While the 
reduced fee plan does not apply to current MDLA members, 
the Diversity Committee hopes it will entice members from 
other affinity bar organizations to join MDLA and establish 
our dedication to diversity and inclusion. 

MDLA DIVERSITY SEMINAR (OCTOBER 2021): 

Lastly, the Diversity Committee is proud to announce 
that it will be holding a Diversity Seminar in late October 
2021! EOB CLE credit will be applied for. Our current list 
of speakers include Verona Mitchell (Founder & CEO of 
Cultives & Associates) and Christina Marinakis (Director of 
Jury Research at Litigation Insights). Stay tuned for updates 
and a full schedule!

It’s just possible that the Page Amendment could ultimately 
provide the solution making it possible for us to finally say 
that in Minnesota all children are above average. 

I leave you with a quote from Martin Luther King that has 
been on my desk, all year long. 

I must confess that over the past few years I have been 
gravely disappointed with the white moderate…who 
is more devoted to order than to justice; who prefers 
a negative peace which is the absence of tension to a 
positive peace which is the presence of justice; who 
constantly says “I agree with you in the goal you seek, 
but I can’t agree with your methods of direct action”, 
who paternalistically feels he can set the timetable for 
another man’s freedom, who lives by the myth of time 
and who constantly advises the Negro to wait until a 
“more convenient season.”
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In the early days of COVID-19, state and local governments 
issued wide-ranging “stay-at-home” orders. In response, 
many employers adopted or expanded flexible workplace 
policies to enable remote work. Now, over a year later, 
some employees are starting to trickle back into the office. 
Other employees are continuing to work remotely—
some even working from bordering states—and many 
of those employees may wish to continue doing so. 
Employers should expect to see an increased demand for 
telecommuting arrangements going forward and may 
feel pressure to grant approval more liberally to attract 
and retain employees. However, as the location of the 
work and workers change, employers need to make sure 
they comply with the laws of any states from which their 
employees are working. 

Border state laws are often similar to or laxer than 
Minnesota law, such that compliance with Minnesota law 
will suffice. But the legal landscape around these issues 
is evolving quickly, and the likelihood that employees 
could work from states beyond Minnesota’s neighboring 
four is increasing. There are some key issues employers 
should consider if employees work from a location in a 
neighboring state. Employers should review each remote, 
out-of-state work arrangement with the following issues 
below in mind.

EMPLOYEE CLASSIFICATION, MINIMUM WAGE, 
AND OVERTIME 

Under the federal Fair Labor Standards Act (FLSA), 
employees must be paid minimum wage and overtime 

when they work more than 40 hours a week. Employees 
who meet certain criteria and are paid above a threshold 
salary are “exempt” from these requirements. Employers 
also have to comply with applicable state and local laws, 
which may have different eligibility criteria or payment 
provisions.

Not all states recognize the same categories of exempt work 
as the FLSA, and some may have a higher salary threshold. 
Employers need to understand the type of work that can be 
considered exempt and the minimum salary requirements 
in all states where their employees work. For example:

Minnesota does not exempt computer systems analysts, 
programmers, software engineers, or other similarly skilled 
workers from its minimum wage or overtime requirements 
like federal law does.

Wisconsin has a lower salary threshold for most 
exemptions, but requires workers to spend 80 percent of 
their workweek devoted to exempt duties, which is more 
stringent than the FLSA’s requirement (Wis. Admin. Code 
DWD §274.04(1)).

For non-exempt employees, states and localities may set a 
higher minimum wage than Minnesota, though Minnesota’s 
current minimum wage is higher than those of its four 
neighboring states. Local minimum wage ordinances 
could also come into play, as could the minimum wage 
laws for states in other parts of the country if employees 

It’s 2021 continued on page 7

Chelsea Bodin is an attorney with the Labor & Employment group at Nilan Johnson Lewis in Minneapolis. She represents 
employers in all types of settings, including advising employers on policies, conducting sensitive workplace investigations, and 
representing employers in court and administrative proceedings.

IT’S 2021. DO YOU KNOW WHERE 
YOUR EMPLOYEES ARE?

HOW TO COMPLY WITH EMPLOYMENT LAWS FOR YOUR 
EMPLOYEES WORKING REMOTELY OUTSIDE OF MINNESOTA

by cheLsea J bodiN, NiLaN JohNsoN Lewis
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It’s 2021 continued on page 8

relocate farther afield. Each jurisdiction has rules that define 
both when an employer and individual employee become 
subject to minimum wage laws. Employers must analyze 
wage and hour laws on a case-by-case basis.

The FLSA mandates overtime based on hours worked 
in a week. States also have rules for when nonexempt 
workers may be owed overtime. Some states’ requirements 
essentially mirror the FLSA, whereas others are notably 
different and include things such as daily overtime 
requirements. None of Minnesota’s four neighboring 
states require daily overtime, but California and Colorado 
are examples of states that do (see Cal. Lab. Code § 510; 
7 Colo. Code Regs. § 1103-1:4 (Rule 4.1)). Also, the FLSA 
has various exceptions to overtime that may or may not be 
consistent with state law. For example:

Government employers can offer compensatory time 
(“comp” time) as an alternative to overtime in certain 
situations. 

In other cases, public employees who occasionally work 
part-time for the same public agency may be denied 
overtime under the FLSA, but state law may differ. 

These are just a few examples of wage and hour implications 
employers should be cognizant of when workers live in one 
state and work in another.

BREAKS AND TIME AWAY FROM WORK

State and local law may require more generous breaks 
during the workday, or job-protected leave rights, than 
employers currently face under Minnesota and federal law. 
Meal and rest break laws address the types of required 
breaks, their frequency, and whether the breaks must be 
paid. North Dakota, for example, requires employers to 
offer meal breaks after five hours of work, as long as at 
least two employees are on duty (N.D. Admin. Code § 46-
02-07-02, ¶ 5). Mandatory accommodations for pregnant 
employees also typically include more frequent rest and 
bathroom breaks.

In addition, employees may be eligible for paid or unpaid 
leave for any number of reasons addressed by state or local 
law. States commonly have laws giving employees time 
off to vote, serve on a jury, testify or participate in legal 
proceedings, seek protection for reasons related to domestic 
violence, fulfill military duties, and attend activities related 
to their children, among other things. Employers need to 
be familiar with reasons for job-protected leave and any 
limitations on leave administration.

In Iowa, for example, employees are eligible for pregnancy 
disability leave regardless of how long they have been 
employed (Iowa Code §§ 216.2, 216.6). This means while 
the federal Family and Medical Leave Act and Minnesota’s 
Pregnancy and Parenting Leave Act (Minn. Stat. §§ 181.940 
– 181.944) provide for pregnancy leave only after an 

It’s 2021 continued from page 6

individual has been employed for a year (and met other 
criteria), that same individual may be entitled to pregnancy 
disability leave shortly after being hired if living in Iowa. 
However, in Minnesota, pregnant employees are entitled 
to certain other accommodations, such as more frequent 
restroom/meal breaks, seating adjustments, and limits 
on lifting over 20 pounds, regardless of whether they 
have worked for the employer for 12 months. Pregnant 
employees may have additional accommodation rights 
under the Minnesota Human Rights Act as well. 

Iowa also mandates that employers provide veterans with 
a holiday on Veterans Day, unless doing so would impact 
public health or safety or impose an undue burden (Iowa 
Code § 91A.5A).

States and localities are increasingly passing paid sick 
leave laws. Whether an employer is subject to a particular 
state or local law often depends on how many employees 
it has within the state or locality, or the amount of time 
the employee spends working in the state or locality. 
Minnesota, Duluth, Minneapolis, and St. Paul have sick 
leave ordinances covering employees who work more 
than a specified number of hours within the geographical 
boundaries of those cities. Some states—none bordering 
Minnesota yet—have broader employee protections.

Payroll and administrative matters

A number of administrative matters are dependent on state 
law. Payroll and benefits departments need to be aware of 
which state laws apply to each employee. 

Payroll and other benefits

Payroll tax and benefits requirements and eligibility are 
complicated issues. They are ordinarily determined by 
a combination of the employee’s and the employer’s 
presence in the state. Employees may owe income tax in 
the state where they live, for example, and employers need 
to be aware of withholding requirements. Many state tax 
agencies, including those in some border states, have issued 
guidance addressing the tax issues arising from temporary 
COVID-19 telecommuting arrangements. For example:

Employees residing in Wisconsin and temporarily 
telecommuting for a Minnesota employer are subject to 
Wisconsin income tax during the period of telecommuting. 
However, the employer may not be required to withhold 
income tax if it does not otherwise have sufficient business 
contacts with Wisconsin (Wisconsin DOR Withholding Tax 
Update 2020-1).

Iowa residents are subject to ordinary Iowa income tax 
obligations regardless of the pandemic. An employer 
outside of Iowa will not be considered to have established 
a business nexus for purposes of Iowa business income 
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taxes solely because of a telecommuting employee. Iowa’s 
position only applies to states of emergency and it may 
apply different rules regarding the business nexus if and 
when emergency orders are lifted (Iowa Department of 
Revenue — COVID-19).

North Dakota will not assert income tax nexus on 
nonresident employers solely because of North Dakota 
residents telecommuting due to COVID-19 (North Dakota 
Tax Topics FAQ — COVID-19 Taxpayer Guidance).

South Dakota does not impose income tax on individuals 
(South Dakota DOR individual taxes website). 

Even so, there are other states that use a “one-day” rule for 
owing state income tax, meaning the state would require 
non-residents to pay state income taxes on the first day the 
employee starts working remotely. As one may expect, a lot 
of noncompliance is suspected in these states, and some are 
known to be more aggressive than others when it comes to 
assessing tax penalties. 

Wage payment laws may dictate earnings statement content, 
final paychecks timing, and permissible deductions. 
Employers must ensure they are properly participating in 
applicable state unemployment compensation programs. 
States generally adopt a four-part test to determine which 
state unemployment laws apply, but the vast majority 
of states—including all of Minnesota’s border states—
have also signed on to the Interstate Reciprocal Coverage 
Arrangement. This arrangement permits employers in 
multiple states to centralize unemployment compensation 
payments in one jurisdiction, provided adequate notice 
is given to others. Regardless of where the payments are 
going, though, employers should ensure they register with 
required state agencies.

Workers’ compensation laws also vary significantly among 
states. Generally, states require the employer register for 
and obtain workers’ compensation insurance in the state 
where the employee is performing the work. As such, 
employees working outside Minnesota permanently, or on 
an extended basis, may require additional coverage. 

Employees moving away from Minnesota may become 
ineligible for health insurance and other benefits. 
Employers should have clear communication with their 
employees about these issues, so employees can make 
informed decisions. Consult your health care provider 
or broker to obtain language about how the group health 
insurance program will cover (or not cover) employees 
working out of state.

EXPENSE REIMBURSEMENT

When employees are in the office, their furniture, 
technology, and office supply needs are met by the 
employer. With employees working at home, employers 
need to reconsider the expenses incurred and how they are 

It’s 2021 continued from page 7

paid. Some states have more clear guidance on this than 
others. For example:

Iowa requires employers to reimburse employees for 
expenses authorized by the employer within 30 days of 
an employee submitting a claim for reimbursement (Iowa 
Code § 91A.3).

South Dakota requires employers to “indemnify an 
employee … for all that the employee necessarily expends 
or loses in direct consequence of the discharge of the 
employee’s duties.” (S.D. Codified Laws § 60-2-1). 

These laws likely extend to expenses such as home internet 
and cell phone plans. Employers may be required to pay 
for the furniture that employees in those states (and others 
with similar laws) have had to purchase to work from 
home, as well as printers, paper, and ink. Employers need 
to review state laws to understand which expenses are their 
responsibility and when expense reimbursements must be 
made.

HUMAN RESOURCES 

Aspects of the employment relationship managed by 
human resources, or human resources in conjunction with 
supervisors and managers, are also impacted by workers 
being out of state. These topics may involve administrative 
departments as well.

Wage statements and notification of employment terms

Employers should communicate the terms and conditions 
of employment with employees at hire and throughout the 
employment relationship. These obligations arise from so-
called “wage theft” laws, which direct employers to disclose 
pay and benefits-related information in specific ways and at 
specific times. In Minnesota, for example: 

Employers must give all new hires a written statement 
outlining items such as the rate and frequency of pay, status 
as exempt or nonexempt, and paid-time-off benefits and 
policies (Minn. Stat. § 181.032). 

These statements must be updated if the specified terms 
change during employment.

Employers must maintain a list of personnel policies with 
brief descriptions of each policy and the dates provided to 
each employee. 

Employers need to be aware of similar requirements 
wherever their employees work. This is an area garnering 
more attention at the local level, so pay particular attention 
to localities that actively regulate employment within their 
boundaries. 

It’s 2021 continued on page 9



 MN DEFENSE s SUMMER 2021  9

BACKGROUND CHECKS

States impose different restrictions and obligations on 
conducting and using criminal and other background 
checks. These restrictions and obligations should be 
checked against the Criminal Offender Rehabilitation Act 
in Minnesota (Minn. Stat. ch. 364). States may, for example: 

Mandate the content of disclosures and authorizations 
required before employers can obtain background checks.

Require employers to follow specific procedures before 
taking adverse action as a result of a background check. 
These procedures are designed to let employees explain 
the circumstances to counterbalance negative findings in a 
background check report.

Some states have varying standards for determining job-
relatedness. Wisconsin requires proof that an applicant’s 
arrest or conviction record “substantially relates” to a job 
before an employer can deny an applicant a job on the 
basis of a criminal background check (Wis. Stat. §§ 111.322; 
111.335).

Require employers to perform background checks on 
employees in sensitive positions. Although states generally 
determine mandatory background checks for employees 
within the state, employers need to ensure their employees 
outside of Minnesota are not also subject to mandatory 
background checks in resident states. 

DISCRIMINATION

Discrimination laws vary from state to state. Some states 
have differing or more expansive anti-discrimination 
protections than Minnesota. For example:

Wisconsin prohibits discrimination on the basis of an 
individual’s arrest or conviction record, neither of which 
is covered by Minnesota anti-discrimination law (Wis. 
Stat. §§ 111.322; 111.335), although Minnesota’s Criminal 
Offender Rehabilitation Act (Minn. Stat. ch. 364) may have 
protections in some cases. 

North Dakota prohibits discrimination based on 
“participation in lawful activity off the employer’s 
premises during nonworking hours which is not in direct 
conflict with the essential business-related interests of the 
employer.” (N.D. Cent. Code § 14-02.4-03). 

Some states also may impose a greater duty to provide 
reasonable accommodations, whether because of disability, 
religion, or pregnancy, such as the leave requirement in 
Iowa mentioned above. 

Relatedly, employers should be aware that an increasing 

It’s 2021 continued from page 8

number of states are requiring employers who have 
employees working within the state to provide specific 
training, such as sexual harassment training. Currently, only 
six states require that employers provide sexual harassment 
training, but most of these states adopted such requirements 
within the past three years. Among these states, Illinois 
requires all private employers with one or more employees 
in the state provide sexual harassment training at least once 
a year to their employees. (775 Ill. Comp. Stat. Ann. 5/2-
109, as amended by Illinois Public Act 101-0221).

PERSONNEL RECORDS

States often grant employees rights regarding the review 
and content of their personnel files. These laws can dictate 
the frequency and timing with which employers must make 
an employee’s personnel file available for inspection. They 
also create processes for employees to dispute adverse 
information in the file. Wisconsin, for example, grants past 
and present employees the right to view and copy their 
personnel records at least twice each calendar year (Wis. 
Stat. § 103.13).

OVERARCHING CONSIDERATIONS

Employers should be aware of the topics above, 
understanding that sometimes another state’s law will be 
more stringent than Minnesota’s, and other times less. Each 
situation may present unique questions. An employee may 
fall under one state law for one purpose and a different 
state law for another. Some of the laws only cover entities 
with a threshold number of employees working in the 
state. Others only impact certain types of employment or 
employment over a threshold number of hours. 

Above all, employers need to know where their employees 
are working to ensure legal compliance. Employers should 
review their compliance with the laws of the states where 
remote workers already live, and adopt policies requiring 
advance notification and approval before employees 
currently working from home move to a new remote work 
location. Creating and implementing a remote work policy 
that addresses these issues, in addition to other employer 
expectations, can help alleviate concerns surrounding 
remote work arrangements, ensuring a mutually suitable 
arrangement for both employers and employees. 
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WHEN FEE SCHEDULING ACTUALLY 
COSTS YOU MONEY

The 2018 legislative changes to the Minnesota Workers’ 
Compensation Fee Schedules were an overhaul, to say the 
least. Gone are the simplistic approaches to fee scheduling 
medical bills, where a Current Procedural Terminology code 
(“CPT code”) produced a reliable fee schedule amount—
usually a discount from the health provider’s actual charge. 
Now, employers and workers’ compensation carriers are 
coming to terms with a new reality: a statutory requirement 
to pay more than what a health provider charges. 

Prior to the 2018 changes, the Minnesota Workers’ 
Compensation Act regularly provided a discount on a 
health provider’s services for treatment related to a work 
injury by way of the medical fee schedules. A provider 
would submit its bill to the workers’ compensation 
carrier for payment at the full charge. Then, based on 
the corresponding CPT code, the bill was paid at the 
corresponding fee schedule amount, which was usually a 
reduced rate. If no CPT code was applicable for the services 
rendered, then the Minnesota Workers’ Compensation Act 
typically required payment at 85 percent of the provider’s 
charge or 85 percent of the prevailing charge, whichever 
was lower.

The worst-case scenario prior to the 2018 changes was 
payment of the provider’s full charge. This situation 
typically occurred if the health provider was a Critical 
Access Hospital, a hospital with 100 or fewer licensed beds, 
or, in some cases, an ambulatory surgery center.

That all changed when Minnesota Statutes Section 176.1364 
was enacted in 2018. The Minnesota Workers’ Compensation 
Act now provides that some health providers can receive 
more than their actual charge for their services. Because 
they have the potential for greater profits based on the fee 

by aaroN MeLaNd, aaFedT, Forde, Gray, MoNsoN & haGer, P.a.

schedule amount, health providers now have more incentive 
to support an employee’s claim for workers’ compensation 
benefits, where they may not have otherwise. 

Minnesota Statutes Section 176.1364 requires the 
Department of Labor and Industry to develop a Hospital 
Outpatient Fee Schedule (“HOFS”), which establishes 
payment for hospital outpatient surgical, emergency room, 
and clinic services with either a “J1” or “J2” status indicator 
for a specific code. A J1 status indicator is determined by 
Medicare and is applied to certain surgical Healthcare 
Common Procedure Coding System (HCPCS) codes. A 
J2 status indicator is similarly determined by Medicare 
and is applied to certain emergency room codes. With 
the exception for treatment at Critical Access Hospitals 
designated by Medicare, the HOFS applies to all hospital 
outpatient services with a J1 or J2 status indicator.

The other medical fee schedules governing ambulatory 
surgery centers or all other services without a J1 or J2 
indicator have some form of protective language—that a 
workers’ compensation carrier’s liability is the lesser of the 
fee schedule amount, or the amount charged by the health 
provider. However, Minn. Stat. § 176.1364 provides no such 
protection with respect to the HOFS. To the contrary, Minn. 
Stat. § 176.1364 expressly allows for payment in excess of 
a provider’s charge. The statute imposes liability on the 
workers’ compensation carrier to pay the full amount 
under the HOFS, “regardless of the amount charged by 
the hospital.” MiNN. sTaT. § 176.1364, subd. 4. If the HOFS 
amount is greater than what the provider originally 
charged, the workers’ compensation carrier is still required 
to foot the increased bill.

Fee Scheduling continued on page 11
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That is not to say that all bills with a J1 or J2 indicator will 
require payment in excess of the charge. In most cases, 
the HOFS amount is equal to or less than the provider’s 
charged amount. Additionally, where only one of several 
charges includes a J1 status indicator, then all other services 
are typically packaged into payment for the J1 service, and 
no separate payment is made for the other services. 

A health provider being paid more than what they charge 
is difficult to justify. To use an example, a health provider’s 
charge is like an asking price, the same as any car dealership 
offering a vehicle for sale. Most people do not go into the 
car dealership expecting to pay more than asking. Yet, the 
current version of Minn. Stat. § 176.1364 has that effect. 
Employers and workers’ compensation carriers are being 
required to pay more than asking price for some medical 
bills, with no alternatives.

Most health providers are in business to turn a profit. 
Profit margins for the services provided are normally built 
into a provider’s actual charges. Even outside of workers’ 
compensation, a health provider typically receives only 
a fraction of their charged amount from regular health 
insurance, and yet the provider still continues to be 
profitable. The Minnesota Legislature has—whether 

knowingly or unknowingly—added a new revenue 
stream to health providers that did not exist before. 
Health providers now have an actual incentive to bill 
certain charges to workers’ compensation. Among other 
possibilities, this has potential to skew doctors’ opinions 
in favor of an employee’s claim for workers’ compensation 
benefits. If a doctor knows that they will receive more 
money if the workers’ compensation claim is successful, 
they have a monetary incentive to support an employee’s 
claims. This is especially true in smaller, rural settings, 
where the provider may not have as steady a revenue 
stream, or has less than 100 beds, which can result in an 
even higher potential fee schedule amount. 

The codified purpose of the Minnesota Workers’ 
Compensation Act is to assure the quick and efficient 
delivery of benefits to injured workers at a reasonable cost 
to the employers. The codification of Minnesota Statutes 
Section 176.1364 and the Hospital Outpatient Fee Schedule 
seems to be going away from the stated purpose of the 
Legislature. In place of making medical costs reasonable 
to an employer, the Legislature has made some costs more 
expensive than even that of the general public, and has 
also created new profit strategies and incentives for health 
providers in doing so.
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Pre-litigation Communications continued on page 13

An incident happens in which someone is injured or 
claims to be injured by the fault of another. At the time 
of the incident, the purported wrongdoer is covered by 
a policy of liability insurance that obligates the insurer 
to defend and indemnify the supposed wrongdoer and 
requires the ostensible wrongdoer to immediately report 
any potential claims and otherwise cooperate with the 
insurer. In accordance with the terms of the policy, the 
alleged wrongdoer provides the insurer with a statement 
regarding the incident or otherwise communicates with the 
insurer in this regard. At some point thereafter, the insured 
is sued in connection with the incident and the insurer 
retains counsel for the insured. As part of the discovery 
process, the plaintiff demands production of the insured’s 
pre-litigation communications with the insurer, including 
any statements. Is the plaintiff entitled to them or are such 
communications and statements protected from discovery 
by the attorney-client privilege and/or the work product 
doctrine? The answer varies from jurisdiction to jurisdiction 

and, unfortunately, the law is not always uniform or entirely 
clear. What is clear, however, is that under Minnesota 
law—pursuant to State v. Anderson, 247 Minn. 469, 78 
N.W.2d 320 (1956)—when an insured communicates with 
a liability insurer with an expectation and understanding 
of confidentiality to provide information in defense of the 
claim, the communication is privileged.

ATTORNEY-CLIENT PRIVILEGE AND THE WORK 
PRODUCT DOCTRINE

The scope of discoverable information is set forth in Rule 
26.02 of the Minnesota Rules of Civil Procedure, which 
explicitly excludes privileged information, providing, in 
relevant part:

ARE PRE-LITIGATION 
COMMUNICATIONS BETWEEN AN 

INSURED AND A LIABILITY INSURER 
PROTECTED FROM DISCOVERY?

by chris aNGeLL,  burke & ThoMas, PLLP
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Parties may obtain discovery regarding any 
nonprivileged matter that is relevant to any party’s 
claim or defense and proportional to the needs of 
the case …

MiNN. r. civ. P. 26.02(b) (emphasis added). Communications 
that seek to elicit legal advice from an attorney acting in 
that capacity, that relate to that purpose, and that are made 
in confidence by the client are protected from disclosure, 
unless the privilege is waived. National Texture Corp. v. 
Hymes, 282 N.W.2d 890, 895 (Minn. 1979) (citation omitted). 
Many jurisdictions hold that communications between an 
insured and a liability insurer are protected by privilege 
even where the communication occurred prior to the 
commencement of litigation or retention of counsel. In 
such jurisdictions, the communication—absent waiver—is 
absolutely protected from disclosure.

Further, Rule 26.02 generally precludes a party from 
obtaining discovery of non-privileged information that 
was prepared in anticipation of litigation. MiNN. r. civ. P. 
26.02(d). Specifically, Rule 26.02 states, in germane part:

[A] party may obtain discovery of documents and 
tangible things otherwise discoverable pursuant 
to Rule 26.02(b) and prepared in anticipation of 
litigation or for trial by or for another party or by or 
for that other party’s representative (including the 
other party’s attorney, consultant, surety, indemnitor, 
insurer, or agent) only upon a showing that the 
party seeking discovery has substantial need 
of the materials in the preparation of the party’s 
case and that the party is unable without undue 
hardship to obtain the substantial equivalent of 
the materials by other means. In ordering discovery 
of such materials when the required showing has 
been made, the court shall protect against disclosure 
of the mental impressions, conclusions, opinions, or 
legal theories of an attorney or other representative 
of a party concerning the litigation.

Id. (emphasis added). The foregoing rule is usually referred 
to as the “work product doctrine.” See Brown v. St. Paul 
City Ry. Co., 241 Minn. 15, 35, 62 N.W.2d 688, 701 (1954). 
Even in jurisdictions in which pre-litigation insurer-insured 
communications are not considered to be privileged, they 
may nevertheless constitute protected work product. 
The downside, however, is that such work product is 
discoverable upon a showing of substantial need and 
undue hardship by the requesting party. For that reason, 
an insured’s interests are better served by a ruling that a 
pre-litigation communication with an insurer is protected 
by the attorney-client privilege and, consequently, the 
principal focus of this article is the circumstances in which 
courts have held such communications to be privileged.

THE BROAD VIEW: INSURED-INSURER 
COMMUNICATIONS PRIOR TO RETENTION 
OF COUNSEL OR SUIT ARE PROTECTED FROM 
DISCOVERY

A slight majority of jurisdictions have adopted a broad view 
that insurer-insured communications regarding an incident 
possibly giving rise to liability covered by the policy are 
protected from discovery by the attorney-client privilege 
and/or the work product doctrine. See Schipp v. General 
Motors Corp., 457 F. Supp. 2d 917, 921-22 (E.D. Ark. 2006) 
(insured’s statement to insurer two days after accident 
but prior to lawsuit or retention of counsel is privileged); 
Taylor v. Temple & Cutler, 192 F.R.D. 552, 558 (E.D. Mich. 
1999) (insured’s communications with malpractice insurer 
after receiving letter advising of plaintiffs’ intent to pursue 
malpractice claim are privileged and work product); 
Serrano v. Chesapeake Appalachia, LLC, 298 F.R.D. 272, 282-
83 (W.D. Pa. 2014) (insured’s communications with insurer 
following accident but before lawsuit or retention of counsel 
are privileged and work product); Ex parte Nationwide Mut. 
Fire Ins. Co., 898 So.2d 720, 723-24 (Ala. 2004) (insured’s 
statement to insurer month after accident but prior to 
lawsuit or retention of counsel is work product); Heffron 
v. Los Angeles Transit Lines, 339 P.2d 567, 573 (Cal. Dist. Ct. 
App. 1959) (insured’s report of accident to insurer before 
lawsuit or retention of counsel is privileged); Bellman v. 
District Court In and For Arapahoe County in Eighteenth 
Judicial Dist., 531 P.2d 632, 633-34 (Colo. 1975) (insured’s 
statement to insurer following accident but before lawsuit 
or retention of counsel is privileged); Reynolds v. State, 963 
So.2d 908, 911 (Fla. Ct. App. 2007) (insurer’s examination of 
insured under oath following incident but prior to lawsuit 
or retention of counsel is privileged); People v. Ryan, 197 
N.E.2d 15, 17 (Ill. 1964) (insured’s statement to insurer 
two days after accident but before lawsuit or retention of 
counsel is privileged); Richey v. Chappel, 594 N.E.2d 443, 
447 (Ind. 1992) (insured’s statement to insurer days after 
accident but years prior to lawsuit or retention of counsel 
is privileged); Asbury v. Beerbower, 589 S.W.2d 216, 217 (Ky. 
1979) (insured’s statement to insurer after accident but 
before lawsuit or retention of counsel is privileged); State 
ex rel. Cain v. Barker, 540 S.W.2d 50, 53 (Mo. 1976) (insured’s 
statements to insured in days immediately after accident 
but prior to lawsuit or retention of counsel are privileged); 
Brakhage v. Graff, 206 N.W.2d 45, 56 (Neb. 1973) (insured’s 
statements to insurer following accident but before lawsuit 
or retention of counsel are privileged); Hollien v. Kaye, 
87 N.Y.S.2d 782, 784-85 (N.Y. Sup. Ct. 1949) (insured’s 
statements to insurer before lawsuit or retention of counsel 
are privileged); In re Klemann, 5 N.E.2d 492, 495 (Ohio 1936) 
(insured’s report of accident to insurer prior to lawsuit or 
retention of counsel is privileged); Puckett v. Broome, 385 
S.W.2d 762, 769 (Tenn. Ct. App. 1964) (insured’s report and 
statements to insurer following accident but before lawsuit 

Pre-litigation Communications continued on page 14



14 MN DEFENSE s SUMMER 2021

Pre-litigation Communications continued from page 13

or retention of counsel are work product); In re Fontenot, 
13 S.W.3d 111, 113-14 (Tex. Ct. App. 2000) (claim form 
submitted by insured to malpractice insurer prior to lawsuit 
or retention of counsel is privileged); Askew v. Hardman, 918 
P.2d 469, 475-76 (Utah 1996) (insured’s statement to insurer 
shortly after accident but long before lawsuit or retention of 
counsel is work product); Heidebrink v. Moriwaki, 706 P.2d 
212, 216-17 (Wash. 1985) (insured’s statement to insurer two 
days after accident but months before lawsuit or retention 
of counsel is work product); Thomas v. Harrison, 634 P.2d 
328, 331-34 (Wyo. 1981) (insured’s reports and statements to 
malpractice insurer prior to lawsuit or retention of counsel 
are privileged and work product).

The rationale underlying the broad view was articulated 
by the Illinois Supreme Court in People v. Ryan, 197 N.E.2d 
15 (Ill. 1964). Ryan arose out of an automobile accident 
involving Della Emberton, who was insured by Chicago 
Motor Club (“the Club”). Id. at 15. Ms. Emberton’s policy 
obligated the Club to defend her against suits and required 
Ms. Emberton to cooperate with the Club. Id. An employee 
of the Club took a statement from Ms. Pemberton two days 
after the accident. Id. at 16. Thereafter, a criminal complaint 
was filed against Ms. Pemberton in connection with the 
accident and Ms. Pemberton retained attorney Willis Ryan. 
Id. At Mr. Ryan’s request, the Club provided him with 
a copy of its file materials, including the statement that 
had been taken from Ms. Pemberton. Id. The prosecutor 
served a subpoena on Mr. Ryan demanding production of 
the statement. Id. When Mr. Ryan refused, he was found 
in contempt. Id. After the intermediate appellate court 
affirmed, the Supreme Court of Illinois granted review. Id. 
at 15. The Court began its analysis by noting other states 
had held insurer-insured communications are privileged. 
Id. at 17. The Court continued by adopting that same rule, 
explaining:

We think the rationale of those cases upholding 
the privileged nature of communications between 
insured and insurer where the insurer is under an 
obligation to defend is more persuasive. We concede 
that such communications are normally made by the 
insured to a layman and in many cases no lawyer will 
actually be retained for the purpose of defending 
the insured. Nevertheless, by the terms of the 
common liability insurance contract, the insured 
effectively delegates to the insurer the selection 
of an attorney and the conduct of the defense of 
any civil litigation. The insured is ordinarily not 
represented by counsel of his own choosing either 
at the time of making the communication or during 
the course of litigation. Under such circumstances 
we believe that the insured may properly assume 
that the communication is made to the insurer as 
an agent for the dominant purpose of transmitting 
it to an attorney for the protection of the interests 
of the insured. We believe that the same salutory 
reasons for the privilege as exist when the 
communication is directly between the client and 

attorney were present when Della Emberton made 
her statement to the investigator for her insurer. 
We therefore conclude that public policy dictates 
that the statement given by Della Emberton to her 
insurance carrier was clothed with the attorney-
client privilege while in control of the insurer.

Id. (emphasis added).

THE NARROW VIEW: INSURED-INSURER 
COMMUNICATIONS PRIOR TO RETENTION OF 
COUNSEL OR SUIT ARE NOT PROTECTED FROM 
DISCOVERY 

A substantial minority of jurisdictions subscribe to a 
narrower view and hold insurer-insured communications 
are privileged only if actually made for the purpose of 
obtaining legal advice and constitute work product only 
if counsel is involved. See Phillips v. Dallas Carriers Corp., 
133 F.R.D. 475, 480 (M.D.N.C. 1990) (insured’s statement to 
insurer on date of accident but three years prior to lawsuit 
or retention of counsel not privileged); Langdon v. Champion, 
752 P.2d 999, 1004, 1007 (Alaska 1988) (insured’s written 
statements submitted to insurer ten months after accident 
but six weeks before retention of counsel and ten months 
prior to lawsuit neither privileged nor work product); Butler 
v. Doyle, 544 P.2d 204, 207 (Ariz. 1975) (insured’s written 
statements submitted to malpractice insurer prior to lawsuit 
or retention of counsel not privileged); Jacques v. Cassidy, 257 
A.2d 29, 33, 37 (Conn. 1969) (insured’s statement to insurer 
three days after accident but months before lawsuit or 
retention of counsel neither privileged nor work product); 
Conley v. Graybeal, 315 A.2d 609, 610 (Del. Super. Ct. 1974) 
(insured’s statement to insurer five days after accident but 
prior to lawsuit or retention of counsel not work product); 
DiCenzo v. Izawa, 723 P.2d 171, 177 (Haw. 1986) (insured’s 
statement to insurer thirteen days after accident but before 
lawsuit or retention of counsel not privileged); Alseike v. 
Miller, 412 P.2d 1007, 1016-17 (Kan. 1966) (superseded by 
statute on other grounds) (insured’s statement to insurer 
two days after accident but six days prior to retention of 
counsel and five months prior to lawsuit neither privileged 
nor work product); Cutchin v. State, 792 A.2d 359, 366-67 
(Md. Ct. Spec. App. 2002) (insured’s statement to insurer 
ten weeks after accident but before lawsuit or retention 
of counsel not privileged); Ballard v. Eighth Judicial Dist. 
Court of State In and For County of Clark, 787 P.2d 406, 407-
08 (Nev. 1990) (insured’s statement to insurer six days after 
accident but eight months prior to retention of counsel 
and lawsuit neither privileged nor work product); State v. 
Pavin, 494 A.2d 834, 837-38 (N.J. Super. Ct. App. Div. 1985) 
(insured’s statement to insurer ten days after accident but 
before lawsuit or retention of counsel not privileged); Piro 
v. Bell, 25 Pa. D. & C.3d 668, 677-78 (Pa. Ct. Comm. Pleas 
1981) (insured’s replies to questions on claim form and 
narrative report submitted to malpractice insurer shortly 
after incident but five months prior to lawsuit or retention 

Pre-litigation Communications continued on page 15
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of counsel not privileged); Jacobi v. Podevels, 127 N.W.2d 
73, 75-76 (Wis. 1964) (insured’s statement to insurer after 
accident but before lawsuit or retention of counsel neither 
privileged nor work product).

The justification for the narrow view was set forth by the 
Arizona Supreme Court in Butler v. Doyle, 544 P.2d 204 (Ariz. 
1975). Butler involved medical care furnished to Joanna 
Butler by Drs. Donald Lee and Donald Davis. Id. at 205. 
Thereafter, at the request of their malpractice insurer, Drs. 
Lee and Davis prepared written statements summarizing 
the care and treatment they provided.1 Id. Ms. Butler and 
her husband subsequently sued Drs. Lee and Davis for 
malpractice and demanded production of the statements. 
Id. Drs. Lee and Davis objected to producing the statements 
on the grounds they were attorney-client privileged and 
work product. Id. After the trial court denied the Butlers’ 
motion to compel, the Butlers commenced a special action 
for review by the Arizona Supreme Court. Id. Referencing 
Jacobi v. Podevels, 127 N.W.2d 73 (Wis. 1964), the Court held 
the statements were not privileged, reasoning:

The statement given by respondents are not 
covered under the protection of the attorney-
client privilege. The statement to the insurance 
carrier is vastly different from the situation of a 
client confiding information to his attorney. 

…

“When the insured makes such a statement 
he is ordinarily fulfilling a condition of his 
policy, requiring him to notify the insurer of the 
occurrence and circumstances of the accident and 
to cooperate with the insurer. If the statement be 
false, the insurer may use it against the insured 
as foundation for a claim of noncooperation. If 
the statement discloses facts giving rise to some 
other defense against the insurer’s liability under 
the policy, the insurer is doubtless free to make 
use of those facts. Because of these factors it is not 
wholly correct to say that a communication from 
insured to insurer is the same as a communication 
of client to attorney.” (citation omitted). 

The insurance carrier is more than a mere agent 
transmitting the policyholder’s statement to the 
attorney hired to defend the insured. 

The insurance carrier has the right to review and 
consider the statement submitted by the insured 
for any legitimate purpose connected with the 

Pre-litigation Communications continued from page 14

business of the company. Coverage, cooperation, 
and renewal are a few of the matters, in addition to 
consideration of the potential claim, for which the 
insurer may use the statement of the insured. The 
use of the statement for a purpose adverse to the 
interest of the insured is certainly inconsistent 
with the claim of privilege upon his behalf.

Id. at 207 (emphasis added). Further, irrespective of whether 
Drs. Lee and Davis’s statements constituted work product,2 
the Court ruled the statements were discoverable, stating:

Petitioners contend that they have met the 
requirements of Rule 26(b)(3). We agree. The 
statements prepared by the physicians giving 
a summary of their care of the patient are 
important to the preparation of petitioners’ case. 
Statements given shortly after an occurrence are 
unique and can never be duplicated precisely. 
(citations omitted). The statements are more than 
impeachment material, for they may contain 
admissions helpful to the case of petitioners. There 
is no doubt that a sufficient showing for discovery 
was made.

Id. at 206 (emphasis added).

THE MINNESOTA VIEW: INSURED-INSURER 
COMMUNICATIONS PRIOR TO RETENTION OF 
COUNSEL OR SUIT ARE PRIVILEGED IF MADE 
IN CONFIDENCE AND EXCLUSIVELY FOR USE IN 
PREPARATION OF A DEFENSE OF THE INSURED.

It has been more than sixty years since the only Minnesota 
appellate court decision to address the issue of whether 
insured-insurer communications are protected from 
discovery by the attorney-client privilege: State v. Anderson, 
247 Minn. 469, 78 N.W.2d 320 (1956).3 Anderson arose out of 
a single car accident in which James Anderson and Elmer 
Weik were the only occupants of the involved vehicle. 
Id. at 470, 78 N.W.2d at 322. Mr. Weik died as a result of 
the accident and Mr. Anderson was hospitalized. Id. The 
morning after the accident, a representative of the car’s 
liability insurer interviewed a heavily-medicated Mr. 
Anderson at the hospital and Mr. Anderson apparently 
told the representative he had been driving the car at 
the time of the accident. Id. at 472, 78 N.W.2d at 323. 
Mr. Anderson was subsequently charged with criminal 
negligence. Id. at 470, 78 N.W.2d at 322. At trial, the court 
admitted testimony—over Mr. Anderson’s objection—

Pre-litigation Communications continued on page 16

1  Neither the nature of the care nor the reason for the insurer’s request are indicated in the opinion. 
2  The Court did not explicitly decide whether the statements qualified as work product.
3 Six years before Anderson, the issue was raised in Halloran v. Tousignant, 230 Minn. 399, 41 N.W.2d 874 (1950). However, Halloran did 

not squarely decide the question because it found that any privilege protection for the communication at issue in that case had been waived. Id. 
at 403, 41 N.W.2d at 877 (“The statement in question came into the hands of plaintiff through an agreement between the companies insuring 
the vehicles involved to exchange the statements of their respective insureds. This arrangement waived any privilege that might otherwise have 
been invoked.”)
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from the insurance representative regarding statements 
Mr. Anderson made to the representative at the hospital. 
Id. at 475, 78 N.W.2d at 325. After he was convicted, Mr. 
Anderson appealed, arguing—inter alia—the statements he 
made to the insurance representative were privileged and, 
thus, inadmissible. Id. at 475-76, 78 N.W.2d at 325-26.

The Minnesota Supreme Court began its analysis by setting 
forth the circumstances in which Mr. Anderson’s statements 
to the insurance representative would be privileged:

As to the statement made to the insurance 
representative, it was incumbent upon defendant 
to establish that it was made in confidence and 
for exclusive use in preparation of the defense 
of any suit which might be brought against 
him as a result of the accident. … If defendant 
were the driver, under the terms of the policy the 
representative of the insurance company would 
have the right to ascertain from him all facts 
relative to the accident. If this were made clear to 
defendant and he was advised that the information 
elicited was to be used exclusively in defense of 
any litigation arising out of the accident, it would 
seem that the statements made by defendant in 
response to questions then asked by the insurance 
representative would be privileged.

Id. at 477, 78 N.W.2d at 326 (emphasis added). The Supreme 
Court continued by finding Mr. Anderson had failed to 
meet this burden:

Here, the record indicates that defendant failed 
to sustain the burden establishing that his 
admissions were intended to be privileged. 
There is nothing to show that he testified as to 
his purpose or intent in making them or as to 
the representations made by the … insurance 
representative to induce them at the time they were 
made, nor is there anything to show the capacity in 
which the … insurance representative [was] acting 
insofar as it was disclosed to defendant at such 
time. 

Id. at 477-78, 78 N.W.2d at 326 (emphasis added). 
Accordingly, the Supreme Court ruled the trial court had 
not erred by admitting the insurance representative’s 
testimony about the statements made by Mr. Anderson at 
the hospital. Id. at 478, 78 N.W.2d at 326.

Anderson makes clear that, in Minnesota, communications 
between an insured and an insurer are privileged under 
certain circumstances. However, the holding in Anderson 
does not fit neatly within the broad view or the narrow 
view. Specifically, while Anderson did not find Mr. 
Anderson’s statements privileged merely because they 
related to an incident potentially covered by the policy (the 
broad view), nor did Anderson rule the statements were not 
privileged simply because they were made prior to suit or 

retention of counsel (the narrow view). Rather, Anderson 
appears to represent a middle ground: that pre-litigation 
communications between an insured and an insurer are 
privileged so long as they were made in confidence and for 
the exclusive purpose of preparing a defense to a lawsuit.

For whatever reason, Mr. Anderson did not argue that the 
statements he made to the insurance representative were 
protected work product. Further, no Minnesota appellate 
court has squarely addressed the question of whether an 
insured’s communications to an insurer prior to suit or 
retention of counsel constitute work product. Ossenfort v. 
Associated Milk Producers, Inc., 254 N.W.2d 672 (Minn. 1977) 
is the only Minnesota appellate case to even touch on the 
issue. In Ossenfort, which involved an insured’s pre-suit 
statement to his insurer, the Minnesota Supreme Court 
upheld the trial court’s denial of discovery of the statement 
on the grounds the plaintiff had failed to show substantial 
need and undue hardship and did so without specifically 
deciding whether the statement qualified as work product 
in the first instance. Id. at 681-82. 

Given the dearth of Minnesota appellate law on the topic, 
Banks v. Wilson, 151 F.R.D. 109 (D. Minn. 1993) can serve as 
persuasive authority for an insured resisting production 
of pre-litigation communications with an insurer. Banks 
arose out of an accident involving a vehicle driven by Roy 
Wilson. Id. at 110. In the months immediately following 
the accident, the plaintiffs filed an associated claim with 
Mr. Wilson’s automobile insurer and Mr. Wilson gave 
a statement regarding the accident to the insurer. Id. at 
110-11. More than five years later, the plaintiffs sued Mr. 
Wilson and ultimately moved to compel production of the 
statement over Mr. Wilson’s objection that it was protected 
work product. Id. at 111. The plaintiffs contended the 
statement was not prepared in anticipation of litigation 
because there were no attorneys involved for either side at 
the time the statement was made and the insurer had taken 
the statement for its own purposes. Id. Alternatively, the 
plaintiffs argued they had made a showing of substantial 
need and undue hardship for the statement given the time 
that had passed between the accident and the lawsuit and 
because it may provide impeaching information. Id. at 113. 
The court rejected both of these arguments, explaining:

While not accepting that every document an insurer 
may prepare in the “wake of an accident” is protected 
work-product, we do find it perceptually and 
logically implausible that an insured’s statement, 
which is taken as a consequence of an occurrence 
which has engaged his insurance coverage, could 
be for a purpose other than anticipated litigation. 
(citation omitted). Here, the filing of the Plaintiffs’ 
claim, which placed the Defendant’s insurer on 
notice that they were alleging that their injuries 
and losses had resulted from the Defendant’s fault, 
resolves any doubt, however remote, we might 

Pre-litigation Communications continued on page 17

Pre-litigation Communications continued from page 15
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otherwise have had as to the purpose of the 
Defendant’s statement. Although not obtained 
in response to a request from trial counsel, 
the express language of Rule 26(b)(3) includes 
documents prepared by a “surety, indemnitor, 
[or] insurer,” among others, within the scope of 
its coverage as privileged work product.

…

If, as the Plaintiffs argue, their interest in securing 
the Defendant’s statement, or the mere passage 
of time between the taking of a party’s statement 
and the noting of that party’s deposition, were 
sufficient to overcome the work product doctrine, 
then the express preconditions of Rule 26(b)(3), 
which pinion the production of the statement 
upon the unavailability of any substantial 
equivalent, except at an undue hardship, would 
be meaningless. … The mere fact that the Plaintiffs 
are interested in utilizing the statement, for 
such impeachment purposes as it might bear, is 
unpersuasive. Mere speculation as to the content 
of the statement is unavailing to satisfy the express 
prerequisites of Rule 26(b)(3). The Rule calls for a 
“showing,” and not a mere hypothesis.

Id. at 112-14 (emphasis added).

Pre-litigation Communications continued from page 16

CONCLUSION

Whether communications between an insurer and 
insured prior to suit or retention of counsel are protected 
from discovery and, if so, the extent to which they are 
protected is largely fact dependent under Minnesota law. 
If the communication was made in confidence and for 
the exclusive purpose of preparing a defense to a claim, 
Anderson dictates it should be deemed privileged and, 
therefore, absolutely protected from disclosure. However, 
even if the communication is not privileged under the rule 
set forth in Anderson, it is likely nevertheless protected from 
discovery by the work product doctrine if it was made in 
anticipation of litigation and the opposing party cannot 
demonstrate a substantial need and an inability without 
undue hardship to obtain the substantial equivalent of the 
communication.
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Why Women continued on page 19

American sociologist and civil rights activist, W.E.B. Du 
Bois, once said, “[T]here is no force equal to a woman 
determined to rise.”  In the United States, attorneys are 
seen as one of the most prestigious professions. Although 
male attorneys greatly outnumber female attorneys in the 
United States, more women than men are enrolling in law 
school every year. More women than ever are leading U.S. 
law schools. According to Rosenblatt’s Deans Database at 
the Mississippi College School of Law, 41% of law school 
deans are women. Additionally, the number of female 
judges and justices continues to rise. As stated in the ABA 
Profile of the Legal Profession, approximately 28 percent 
of federal court judges are women, and women make up 
37 percent of high court justices. The 2016 United States 
presidential primary was the first to have two high-profile 
female candidates, Hillary Clinton and Carly Fiorina. 
In 2020, the United States elected its first female vice 
president, Kamala Harris.

According to a report from the World Economic Forum, 
since 2015, the number of women in senior leadership roles 

in businesses has grown. An article in business.com, “5 
Feminine Traits that Make Leaders Great,” examined five 
traditionally female qualities that great leaders possess. 
Generally, women tend to be more empathetic than men. 
Empathetic leaders offer employees the opportunity to 
feel heard, which, in turn, promotes cooperation and 
commitment in the workplace. Humility is also typically 
considered a female leadership trait. Humility inspires 
people to follow. Persuasiveness is another characteristically 
female leadership trait. A 2005 yearlong study from Caliper 
showed that women are generally more persuasive than 
men because they tend to be more attuned to situations 
and take in, synthesize and incorporate information from 
all sides. Historically, female leaders tend to have more 
entrepreneurial spirit. According to a Harvard Business 
Review Study, women tend to be better than men at taking 
initiative and driving for results. Additionally, a 2006 
study by the American Psychological Association found 
that women are more likely to motivate employees and be 

WHY WOMEN LAWYERS LEAD

by sTacy LuNdeeN aNd eLLe LaNNoN, QuiNLivaN & huGhes, P.a.

Born and raised in the Scranton area of northeastern Pennsylvania, Stacy Lundeen headed west to pursue her undergraduate 
degree in psychology in Colorado. From there, she moved to Minnesota and has been living in central Minnesota since 2002. Prior 
to law school, Stacy worked in healthcare as a radiologic technologist. She brought this diverse background into her law practice 
and has been a licensed attorney for 14 years. 

Throughout her career as an attorney, Stacy has been very fortunate to have experienced many areas of the law. Stacy began her 
career representing and advocating for plaintiffs in various personal injury actions. She has experience with family law, general 
civil litigation, estate planning, contracts, criminal prosecution, and criminal defense and defense work in various civil cases, 
including personal injury, premises liability, and wrongful death. 

Stacy has been recognized multiple times by her peers as a SuperLawyers Rising Star. She is an active member of the Minnesota 
State Bar Association and the Stearns Benton Bar Association. She is also active in her community serving as the Activities 
Coordinator for the Booster Club for her daughter’s hockey team as well as on the golf committee.

Elle joined Quinlivan & Hughes, P.A. as an attorney in February 2021 and practices primarily with the Employment Law group 
along with the Insurance Defense group. 

Elle’s parents were both officers for the St. Paul Police Department, and their service to the public inspired her from a young age. 
She always felt fortunate to have a strong support system that encouraged her to pursue a career that allowed her to utilize her 
skills to help those in need. 

Elle graduated from Mitchell Hamline School of Law in 2019. While in law school, Elle served as an Assistant Editor for the 
Mitchell Hamline Law Review, a Judicial Extern for the Honorable Richard Kyle in Ramsey County and a Certified Student 
Attorney for the Ramsey County District Attorney’s Office. Elle also volunteered her time as a Clinic Assistant for the Volunteer 
Lawyers Network in Hennepin County.
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Why Women continued from page 18

more dedicated and creative. Finally, women historically 
are more resilient than men. Women tend to handle stress 
and bounce back from it more quickly and effectively than 
men. 

Why are female attorneys seeking out leadership roles?  
We had conversations with four female attorneys who 
are Minnesota Defense Lawyers Association members 
(Dyan Ebert, Jessica Schwie, Hilary Fox and Connie 
Armstrong). These remarkable women either currently are 
or have previously held leadership roles in professional 
organizations, bar associations, and with their businesses. 

Dyan Ebert is a shareholder with Quinlivan & Hughes. 
She has also served on the firm’s Board of Directors and 
was the firm’s first female Chief Executive Officer. She has 
held multiple leadership roles in national, state, and local 
professional associations. Ms. Ebert is a Past President of 
the Minnesota Defense Lawyers Association, serving from 
2014-2015. Most recently, Ms. Ebert served as president of 
the Minnesota State Bar Association, and she is currently 
serving as Secretary of the Association of Defense Trial 
Attorneys. She received the designation of 2021 Super 
Lawyers Top 50 Women.

Jessica Schwie is a shareholder with Kennedy & Graven, 
Chartered. Jessica has been named to the lists of Super 
Lawyer, Top Attorneys, Top Women Attorneys, Lawyers 
of Distinction, Up & Coming Attorney, and Rising Star. 
From 2010 through 2019, she served on the Board of 
Directors of the Minnesota Defense Lawyers Association, 
holding various positions of leadership and ending as Past 
President. She has also held various leadership positions 
in DRI, including within the Government Liability 
Subcommittee.

Connie Armstrong is Senior Counsel at McGough 
Construction. Connie has held many leadership roles in 
various professional organizations, including serving 
as President Elect, President, and Past President of the 
Minnesota Women Lawyers and as Past President of 
the National Guard Association of Minnesota. Connie 
also serves on the Minnesota State Bar Association’s 
Construction Law Section Council and, since 2018, has 
been a commander in the Minnesota Air National Guard.

Hilary Fox is the managing attorney and lead counsel for 
Allstate. Ms. Fox has been an Minnesota Defense Lawyers 
Association member for at least fifteen years and was 
on the faculty of the Trial Academy the last two times it 
was held.  She has also served as the Minnesota Defense 
Lawyers Association delegate to the Minnesota State Bar 
Association general assembly for two years. In 2014, Ms. 
Fox joined the American Bar Association’s Tort, Trial & 
Insurance practice section where she has been active in 
several committees.  Ms. Fox was the Chair of the Staff 
Counsel committee for the 2019-2020 bar year, and she co-
chaired the Law in Public Service committee in 2018-2019 
and 2019-2020.  Ms. Fox continues working with those two 

committees as well as DEI, Women Trial Lawyers, Trial 
Techniques, and Law Practice Management committees.  
Additionally, she is part of a team of TIPS members that 
visits middle schools in underserved areas of the meeting 
host cities and gives presentations about all the doors a 
law degree can open to get kids realizing that law school is 
possible for them.  

Here is what these extraordinary women shared about 
women in leadership roles:

Q: In your opinion, what are the biggest challenges that 
women in leadership roles face?

DE: In my experience, women tend to doubt their ability to lead 
and also tend to think someone else is more deserving of the 
opportunity to lead. As a result, they are afraid to take the 
leap. I think this is so unfortunate because they are missing 
out on an extremely rewarding experience. In nearly all 
of the leadership roles I have undertaken, the value I have 
gotten from the experience has far outweighed the work I put 
into it. 

JS: Women face numerous challenges in leadership roles. The 
most basic challenge that stands out in my mind occurs 
when men in the profession do not care to remember a 
female colleague’s name or recognize her position within 
the profession. My name is Jessica (not Jennifer or Jessie 
or something else that is close enough) and my last name is 
pronounced (Sch-wee). From there it elevates when it does 
not occur to men to invite women to the table, and, even 
when women have a seat at the table; men frequently exclude 
women from the conversation. This failure to recognize and 
acknowledge the equal inclusion of women in the profession 
is a huge challenge women face in leadership roles.

Q: Who inspired you and why?

DE: This is a really tough question for me to answer! My parents 
and many members of my family have inspired me, many of 
my teachers have inspired me, and, of course, my mentors 
at the law firm have inspired me. But when I really think 
about it, I get the most inspiration from the people that I 
have had the chance to work with  on a project or in an 
organization. I am inspired every day when I see someone 
succeed, especially when I know they doubted their abilities. 
I see my colleagues and friends balance their home-life with 
their work-life and that inspires me. 

JS: I have been inspired by both men and women who took a 
personal interest in me and who were willing to partner with 
me in my personal and professional development. I have 
been fortunate to have many influential people be involved 
in many stages of both my personal and professional lives, 
including MDLA members Pat Beety, Pat Skoglund, 
Joe Flynn, and as noted in the past, now-passed Larry 
Rocheford.

Why Women continued on page 20
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CA: The attorneys coming along behind me are my inspiration. 
My focus has been on advancing the culture and lifestyle 
for attorneys. I’ve had many individuals share their stories 
and we need to create an environment that seeks to change 
the systems that are no longer conducive to a healthy and 
productive career.

Q: What advice would you give to other female attorneys 
who are thinking of taking on a leadership role?

DE: To borrow from Nike—Just Do It! While it is important to 
evaluate and consider a variety of factors before taking on 
a leadership role (family commitments, work commitments, 
etc.), don’t put off taking advantage of an opportunity 
because you are waiting for the perfect time. There may be 
better times than others, but there will never be the perfect 
time. That being said, it is also very important to realistically 
evaluate whether you have the time to take on a leadership 
role and whether you have adequate support to take on the 
role—both personally and professionally. Before throwing 
your hat in the ring, talk to your family, your partners, 
your colleagues and make sure they support you. Get their 
commitment that they will back you up so you can do what 
is necessary to fulfill the obligation. 

JS: Do it and figure everything else out later. Never pass on an 
opportunity that is consistent with your passions and likely 
to bring joy and satisfaction.

HF: Take a deep breath and do it.  Yes, it can be challenging 
to make time in your packed schedule, but it is worth it.  
You’ll learn things about yourself and others. You’ll surprise 
yourself – how passionate you are about a cause, how much 
you can get done when you want/need to, the lessons you 
can take back to your practice. Bar association leadership 
roles are wonderful because those positions tend to turn over 
every few years, so newer lawyers can get the opportunity to 
lead a group well before a practice group chair or managing 
partner position came open at their firm. Don’t worry 
about not knowing what to do.  Most bar associations have 
incredible staff who will guide you. Past chairs of those 
committees would be thrilled to support you—just give 
them a call.  

CA: Know who you can rely upon and make up your support 
system. Ensure you have a strong network and allies that 
will be there for you. Don’t let self-talk get in the way of 
accomplishing your goals. 

Q: What are some strategies that can help women 
achieve more prominent roles in organizations?

DE: Get to know the organization from the bottom up—join a 
committee, or help plan an organization event. Once you 
have a better sense of how the organization operates, you can 
then look for bigger leadership roles. 

JS: Get your home life in order and do not feel guilty about it. 
Hire a cleaner, launderer, or nanny and do not tell anyone. 
By getting your personal life in order, you will have the 
mental space and capacity to take care of yourself and the 
extra energy necessary to then develop and manage others 
as you collectively work toward a vision that will inevitably 
require the group to overcome obstacles. Most women want 
to try to do it all because that has been suggested through 
media and otherwise. In reality, creating a vision and 
carrying it out requires the involvement of multiple and 
diverse persons and the delegation of tasks, and women do 
not need to feel guilty about splitting up and delegating the 
work.

HF: Go after it.  Don’t always wait to be invited.  Show interest.  
Learn everything you can about the business side of your 
organization. Yes, you must continually improve your 
technical lawyering skills, but take an interest some other 
aspect of your firm or company too. Volunteer for things, 
and not always just the extra tasks that stereotypically fall to 
women like planning the holiday event unless that is truly a 
passion project for you (I personally love planning parties!).  
Whether you love politics and want to help improve the 
statutory landscape for your practice area or are committed 
to recruiting more diverse job candidates to your firm—just 
dig in and go for it.  Report to your leadership team and 
share what you’ve done. Your initiative and drive will get 
noticed and eventually you’ll be the go-to in the firm for that 
topic.  

Q: What is one leadership lesson you learned in your 
career?

DE: One of the biggest leadership lessons that I have learned is 
that everyone who has ever taken on a leadership role has 
doubted their abilities at one point or another—even the 
most confident leaders often second guess themselves. I have 
also learned that such self-doubt is not a sign of weakness; 
it is a sign that you really care about wanting to make sure 
you are doing a good job and living up to the commitment 
you made. 

JS: People are not objects. There is no partnership or collaboration 
when viewing people as objects. If someone wants XYZ, 
then they will do the work and put themselves in the position 
to obtain XYZ. You will have greater success helping people 
achieve favorable outcomes if you stop trying to put people 
in positions they are unwilling to work towards to achieve 
themselves.

HF: Learning from failure is a thousand times more impactful 
than learning from success.

CA: Don’t take yourself too seriously. Individuals in leadership 
positions must be approachable, open to change, willing to 
seek out advice, and accept constructive feedback.

Why Women continued from page 19
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Q: Do you feel your leadership role helped you become 
more resilient?

DE: Absolutely; I learned that problems that seem 
insurmountable one day can become much more manageable 
if I step back and give myself space to really think about the 
issues and consider all of the options. 

JS: Yes, I had to give up perfectionism and control and to let 
go and go with the flow. Those qualities got me a long 
way in the profession, but they did not support long-term, 
conscious leadership and the practice of law. I have had to 
learn to communicate the vision and then let go—which, in 
itself, is resilience.

HF: Absolutely. See previous answer! When things go wrong—
and they most certainly will—you learn that you are much 
tougher than you feel at first.  You discover courage you 
didn’t know you had. You dust yourself off, make some 
adjustments and try again. And now you have great “what 
not to do” stories to tell your colleagues. It’s difficult 
sometimes to have to be the one to make a decision and accept 
the consequences, but the weight of that responsibility can 
inspire you to always do your best with the information you 
have.  

Q: In your opinion, what are some traits that great 
female leaders possess?

DE: From my observations, the best female leaders are good 
listeners, are willing to consider a variety of perspectives 
but still make the tough decisions when necessary, and are 
very collaborative. I also think good leaders find true joy in 
the success of others. 

JS: Wisdom, curiosity; spiritual-alignment; and empowering 
to those who surround them.

HF: Empathy. Resilience. Confidence. Humility. Grace. Grit. 
Humor. Patience. Respect for Others. Respect for Self.

CA: Tenacity, grit, empathy, and vision. 

The insight, experiences, and advice of these four women 
highlight the importance of women serving in leadership 
roles. Women bring significant talent to the table, and 
serving in these professional roles is not only beneficial 
to the individual taking the leap to serve, but also to the 
professional organization and profession as a whole. 
Women are powerful, and, as our participants explained, 
it is imperative women continue to serve and involve 
themselves in these leadership roles. 

Why Women Lawyers Lead continued from page 20
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DRI CORNER
The Voice of the Defense Bar

by richard c. scaTTerGood

Tomsche, sonnesyn & Tomsche, P.A.

MDLA DRI State Representative

Thankfully, the world is returning to quasi-normal 
activities. The courts are open and trying cases. We all 
are about to go through one of the busiest times in our 
careers. Please keep in mind the resources available to 
you through your DRI membership that can assist your 
practice and help you stay on top of cutting-edge legal 
issues that are likely to emerge from this pandemic. 

DRI has resumed in-person meetings and seminars. Most 
recently, the DRI Young Lawyers gathered in Minneapolis 
June 23–25, 2021. Per local attendee Kevin McCarthy:

The DRI Young Lawyers Seminar in Minneapolis 
was the first major in-person DRI event since 
the start of the COVID-19 pandemic. More 
than 80 attorneys attended the Seminar, which 
reaffirmed the importance of the professional 
and personal connections that we build through 
DRI. Through its educational programming, the 
Seminar emphasized the importance of diversity 
and inclusion within the legal community, 
particularly in private practice. The Young 
Lawyers Committee worked together to develop 
programming that included panels discussing 
the impact of age and gender on professional 
experiences for young lawyers and practical 
actions that firms can take to advance diversity 
internally. Minneapolis proved to be a great host 
city. Attendees enjoyed activities like walking 
the Stone Arch bridge, experiencing some of 
Minneapolis’ unique restaurants, and watching 
the Minnesota Twins take down Cleveland. It 
was an overdue return to the camaraderie of DRI.

I could not have said it better myself. I will be happy to 
buy you a beverage and discuss why you should attend 
the DRI annual meeting in Boston October 16–19, 2021. 
Please watch for alerts from DRI to reserve your hotel 
room and register for the annual meeting in Boston. The 
details should be available on the DRI website by the time 
we arrive in Duluth. 

Webinar: Medicare and Medicaid Compliance in 
Workers’ Compensation and Liability Claims

 
Virtual Seminar: 2021 Cybersecurity and Data 
Privacy Virtual Seminar

 
Webinar: Building Your Book of Business: Strategies 
for Establishing Your Personal Brand and Growing 
Your Law Practice

Webinar: How to Effectively Prepare for and Depose 
an Opposing Parties’ Expert Witness

 
For more details on these and other upcoming DRI events, go to 
www.dri.org/Events

DRI SEMINAR SCHEDULE

OCT
21

OCT
26

OCT
26

NOV
2
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